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General Meeting of the
Captiva Erosion Prevention District

Celebration Center
I I 513 Andy Rosse Lane, Captiva, FL 33924

Wednesday, January 14, 2009

I. Call to Order

II. Roll Call

III. Approval of CEPD Meeting Minutes
a) December 10, 2008 General Meeting Minutes
b) January 5, 2009 Emergency Meeting Minutes

IV. Public to Be Heard

V. Financial Report

VI. Report of the Administrator
a) Blind Pass Report
b) Parking Revenue Enhancements
c) 3 Year Beach Monitoring Survey and Report Scope of Professional

Services

VII. Old Business - Coastal Coalition

VIII. New Business
a) Annual Organization of District Board-New Board Chairperson and

Officers
b) Directors and Officers Insurance
c) Open House Date
d) Logo Change

Adjoum
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Minutes of the General Meeting of the Captiva Erosion Prevention District
Captiva CommunitY ComPlex

11550 ChaPin Lane, Captiva, FL 33924
Wednesday, December 10, 2008 @ 12:00 P.M.

Commissioners Present: Rene Miville (Chairman), Mike Mullins (Commissioner), Doris
Holzheimer (Secretary), Henry Kaiser (Commissioner)
Commissioners Absent: Dave Jensen Oreasurer)
Administration Present: Kathy Rooker, Michelle Wesley

Call to Order
Chairman Miville called the meeting to order.

Welcome and lntroduction of Commissioner Henry Kaiser
. Chairman Miville introduced Commissioner Kaiser
o Commissioner Kaiser spoke briefly and made the following points:

o He has been a homeowner on Captiva since '1980

o He remembers what the Captiva beach looked like before renourishment
and thinks that CEPD has done a great job. He is looking fonrard to
serving on the Board.

tv Approval of CEPD teeting Minutes
a) November 12, 2(n8 General ltleeting Minutes

Commissioner Holzheimer made a motion that the November '12, 2008
General Meeting Minutes be approved, which was seconded by
Commissioner Mullins and passed unanimously.

b) November 13, 20o,8 Emergency Meeting Minutes
Commissioner Holzheimer made a motion that the November 13, 2008
Emergency Meeting Minutes be approved, which was seconded by
Commissioner Mullins and passed unanimously.

Public to be Heard
o Paul Garvey requested that he be provided with a recording of the meeting

after the meeting adjourned. Mr. Garvey was informed that, per the CEPD
Rules of Procedure, requests for recordings of CEPD General Board
meetings must be made at least 2 days prior to the meeting date. Mr. Garvey
was further informed that no recording was being made of the cunent
meeting.

. Kelsey Angstadt asked why the decision was made not to record the cunent
meeting. Ms. Angstadt was informed that, with the introduction of new
Administration staff into the CEPD office, the CEPD was looking to improve
the efficiency of the CEPD Administrative processes relative to how they had
been performed in the past. One efficiency that the new Administration staff
implemented was the discontinuation of the practice of having an
Administrator attend the Board meeting, then listen to a recording of that
Board meeting to produce minutes - instead, the new Administrative staff is
expected to pay attention during the Board meeting itself and take efiective

V

t.

lt.

l[.

Roll Gall
Chairman Miville performed the roll call, the results of which are detailed above.
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notes from which minutes can be produced, thereby significantly reducing the
number of hours involved in producing minutes.

VI Financial Report
. Rita Donaldson, the cunent accountant for the CEPD, presented a number of

Summary and Detail reports (attached to these minutes) relative to the CEPD
General and Capital Funds.

. Commissioner Mullins noted that this month's financial reports reflect a
transfer of money between the Capital Fund and the General Fund that was
made to conect a previous enor, in which parking lot revenues for FY 2OO7-
2008 were transfened from the General Fund to the Capital Fund.

. ln response to an observation by Commissioner Mullins, Ms. Donaldson
noted that she had complied with the Board's previous request to modify the
"Budget vs. Actual' reports. ln the new version of those reports, the
budgeted amounts to which actuals are being compared have been pro-rated
from the annual budgeted amounts to conespond to the time period being
reported. For example, the budget amounts in the October Budget vs. Actual
report, represent 1/12 ofthe annual budget amounts since the annual budget
amounts were pro-rated to correspond to the time period (one month) of the
report).

At the end of the discussion of the Financial Reports, Chairman Miville noted that
if agenda item lX, 'Old Business - Auditor Proposals' could be moved up as the
next item to be discussed, then Ms. Donaldson could leave the meeting, as her
attendance for discussion of other agenda items was not required. The rest of
the Board agreed to the agenda change.

vil. Old Business - Auditor Proposals
o Kathy Rooker presented a comparison of the two proposals received to

perform the third party audit for CEPD for FY 2007 - 2008 (a copy of which is
attached to these minutes). The difierences noted were:

o Tuscan & Company performs audit work for other govemment
agencies in the area

o Tuscan & Company is located in Lee County and it is easier to
physically coordinate with them since they are a local firm

. Commissioner Mullins noted that it was good governance practice to change
audit firms every three or four years.

o Commissioner Mullins made a motion to negotiate a contract with Tuscan &
Company per the proposal that they provided, the motion was seconded by
Commissioner Holzheimer and passed unanimously.

Vlll. Report of the Administrator
a) Relocation of the Office ReporT

Kathy Rooker made the following points on this topic:
o The move to the new offices will commence on Friday, December 12 and

will continue throughout the weekend.
o There will be no change in telephone number
. She expects the office to be fully operational on Monday, December 15

b) Blind Pass
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Kathy Rooker made the following points on this topic:
. She will be meeting with Robert O'Neal and Steve Butelle about Blind

Pass on December 17 at 3pm
o No invoices have been received from the County since the last Board

meeting - CEPD has paid every invoice submifted by the County to date
The Board had a discussion about Blind Pass during which the following
points were raised:
o Even though CEPD, per the lnterlocal Agreements executed for this

project, is a funding partner and not the projecl manager, CEPD still has
fiduciary responsibility to ensure that the project proceeds in the most
efficient and effective manner. CEPD will exercise that fiduciary
responsibility and not just write out checks.

o Clarification is required relative to the costs that should be included in the
total Blind Pass shared project costs. The County is including their
project management and administrative expenses in the shared project
costs, however CEPD is incuning expenses associated with fiduciary
oversight and quality assurance that are not cunently being included in
the total shared project costs.

. Although a formal communication of these concems to Lee County was
discussed, the Board decided to wait for a report on Kathy Rooker's
December 17 meeting with the County to decide if that formal
communication is the appropriate next step.

During the discussion of Blind Pass, Commissioner Mullins noted that it
appeared that the meeting was being tape recorded without an
announcement being made. Paul Garvey and Kelsey Angstadt admitted that
they were each making separate tape recordings of the meeting even though
neither of them had made an announcement that they were doing so.
Several Commissioners made remarks to the effect that tape recording
individuals without making an announcement prior to initiating the tape
reclrding is generally considered rude, unethical and reprehensible behavior,
if not actually an illegal act, and that they were personally and professionally
offended by that behavior.

c) Parking Lot Metet Repoft
Kathy Rooker introduced John Lundine, who is cunently engaged by CEPD
to maintain the parking meter facility, collect parking meter revenue and
deposit it into the bank, to give an update on the parking lot meters. Mr.
Lundine made the following points in his update:
r The new parking meter is scheduled to be shipped to CEPD on

December 12,2008
. A new parking meter shelter must be constructed to cover both parking

meters, once the new meter is received. John proposed that the new
shelter be constructed of an aluminum frame with a washable canvas top
that can be removed in the event of a huricane.

Commissioner Mullins made a motion that the Board delegate authority to
Kathy Rooker to decide, with input from the community, on the final design of
the parking meter shelter and oversee its implementation.
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tx.

A member of the public, Ms. Kristoff, asked whether the proposed contract was
being competitively bid. Ms. Kristoff was informed that it was not for the following
reasons:
o Per CEPD's attorney, the contract was not required to be competitively bid
. Partners in Progress, lnc. is uniquely qualified to assume the CEPD

administration on an outsourced basis, given its involvement in the
complexities of CEPD's administrative processes and its work with Alison
Hagerup in defining and documenting the beach renourishment cycle
processes

o The continuation of the current CEPD Administration scenario, where the
voluntary Board is required to actively manage the day{o-day administrative
aspects of the CEPD, is untenable for the time period required to
competitively bid the contract.

Commissioner Mullins made a motion that the CEPD execute a contract with
Partners in Progress, lnc. to commence on January 1, 2009, per the outsourcing
proposal presented by Mr. Gray, Commissioner Holzheimer seconded the motion
and the motion was passed unanimously.

New Business
a) Sel*ting a New Board Chairpercon

Commissioner Mullins requested that Chairman Miville change the effeclive
date of his resignation as Chairman such that he will remain Chairman
through the January 2009 Board meeting. Chairman Miville agreed to do so

x.

Consultanfs Repoit - Outsourcing
Bob Gray, Sr. Management Consultant from Partners in Progress lnc., reviewed
the highlights of the outsourcing proposal that Partners in Progress presented in
detail to the Board at the previous Board meeting;
o Scope of Services:

o The performance of all of the CEPD administrative processes defined in
the lnventory of CEPD Administrative Processes presented at the last
Board meeting.

o Responsibility for paying all expenses budgeted for in the current CEPD
General Budget

o Mr. Gray stated that in subsequent discussions about the proposal with
Chairman Miville, which took place per the instructions issued at the last
Board meeting, it was noted that the originally proposed scope of services
did not include the performance of any coastal management functions
and that Chairman Miville asked for that to be included in the scope of
services. Mr. Gray noted to the Board that the originally proposed scope
of services had been enhanced to include the coordination of Coastal
Management functions, with previously defined assistance and support
from a Coastal Management Consultant and CEPD's Coastal Engineering
firm.

. Proposed Contract Term: 5 years

. Proposed Price: $1.3 million for the 5 years, plus $50,000.00 for the
development of the CEPD Administrative Standard Operating Procedures
manual during the first year of the engagement.
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b) Proposed Changes to the CEPD Rules of Procedure
. Commissioner Mullins made a motion to change the regular meeting

place from the Captiva Community Center Complex to 1'1513 Andy Rosse
Lane, Unit 4, Captiva, FL 33924. Commissioner Holzheimer seconded
the motion and it was passed unanimously.

r Commissioner Mullins made a motion to change the CEPD Rules of
Procedure, Rule 1.03 (c), so as to replace the first sentence of that rule
and section, which currently states, "All regular meetings shall be held at
the Captiva Community Center Complex." with 'For purposes of this
Rules of Procedure document, the regular meeting place is defined as
'l 1513 Andy Rosse Lane, Unit 4, Captiva, FL 33924. Regular, special
and emergency meetings can be held in locations other than the regular
meeting place, as long as the address of that other location is included in
the public notice for the meeting in question. The Administrator may
choose the locations for the regular meetings.'

. Commissioner Mullins made a motion to change the CEPD Rules of
Procedure, Rule 1 .1 1 (b), so as to delete the first sentence of that rule
and section, which currently states, "The Administrator shall be a salaried
employee of the Districl Board."

c) Meeting Calendar for 2009
After discussing multiple aspects of scheduling meetings for 2009,
Commissioner Mullins made a motion that the schedule for the General
Meetings of the CEPD Board of Commissioners for 2009, and the Public
Notice of same, stipulate that the meetings will be held on the second
Wednesday of every month, with the exception of April 2009 during which the
meeting will be held on the third Wednesday, at noon. Commissioner
Holzheimer seconded the motion and it was passed unanimously.

d) Public Relations Plan
Commissioner Holzheimer presented a drafi Public Relations Plan (a copy of
which is attached to these minutes) and recommended that a subcommittee
be formed to work on the plan. Commissioner Mullins made a motion that a
subcommittee is formed to work on the CEPD Public Relations plan and that
Commissioner Holzheimer be appointed chairperson of that committee.
Commissioner Kaiser seconded the motion and it was passed unanimously.
Commissioner Holzheimer stated that she was distressed about the
uncoordinated work of organizations interested in the beaches and
recommended that CEPD convene people with interest in the beaches to
develop some common talking points. Commissioner Holzheimer offered to
coordinate this.

e) New Topic, not on agenda: Loss of Beach Funding from Bed Tax
The Commissioners discussed the fact that many different organizations
were concerned about the recent decisions by the Lee County
Commissioners that affect beach funding provided by the bed tax and that

At this point, the Board agreed to change the order ofthe remainder of the
agenda items so as to move item X. b), Public Relations Plan, to be the last item
on the agenda and to table item X. d), Directors and Officers lnsurance, until the
next Board meeting.
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there was a need to form a coalition so that those organizations can speak
with one voice and be heard. Commissioner Mullins noted that the idea of a
coalition was already being raised by the Committee of the lslands, and
suggested that the topic be included on the agenda for the January CEPD
Board meeting when there may be more specific proposals to discuss. The
Board agreed.

fl New Topic, not on agenda: Chapel by the Sea reguest fo r exemption
Commissioner Mullins stated that he thought that the Board should be aware
that CEPD has received a letter from attorneys for Chapel by the Sea asking
what form they have to fill out to receive the same exemption from the special
assessment that the CCA cunently receives. Commissioner Mullins is
working with Nancy Stroud to address the issue.

The meeting adjoumed at 3:20pm.
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Minutes of the Emergency Meeting of the Captiva Erosion Prevention District
The Celebration Center

I 1 5 1 3 Andy Rosse Lane, Unit 4, Captiv4 Florida 3 3 924
Monday, January 5, 2009 @ 12:00 P.M.

Commissioners Present: Rene Miville (Chairman), Mike Mullins, Doris Holzheimer
(Secretary), Henry Kaiser, Dave Jensen (Treasurer).
Administration Present: Kathy Rooker (Administrator)

I. Call to Order
Chairman Miville called the meeting to order at 12:03 P.M.

II. Roll Call
Chairman Miville performed the roll call, the results which are detailed above.

III. Old Business
a) Public Relations Activities-key points

o The draft Public Relations Plan has not advanced. Feedback to
the draft plan had not been retumed to Doris.

o It is important to further plans to convene a group interested in
beaches.
o The Tourist Development Council has reallocated

additional firnds to the Visitors and Convention Bureau for
marketing purposes.

o Can we speak with one voice about our concems in
reference to the reallocation of funds?

o Research of the TDC documents demonstrated there was to
be a commihnent to beaches. This priority has shifted and it
is questionable how this commitrnent will be met.

o The creation ofa coastal coalition would provide one voice
and a cover for various organipfions to address beach
concems while retaining their objectives.

o It is critically important to beach renourishment that we
make sure the TDC is doing what it should do and that the
right people are lobbied.

o CEPD should do the research, send out invitations, and do
power points to build support within a coalition.

o The draft PR plan that includes public outreach and newsletters is a
good start and insufficient.

o We must deterrnine the content of our PR message and the
audience. The audience would include project funders such
as the county and the local property owners that pay for
beach renourishment as well as all eligible referendum
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voters. Regardless of whether we get additional monies;
there is a need to move forward with renourishment.

o We need a plan to develop support on and offthe island
before the next vote for beach re-nourishment

o There has been a tumover of property owners who have not
been involved in a previous renourishment.

The Commissioners discussed various aspects of developing a coastal
coalition including setting a date for a meeting, the different
organ;Tations that may share a concem for Lee County beaches, the
objectives of a meeting, and points of commonality among
organizations.

b) Audit
A survey was taken to determine if all Commissioners that served during
the last fiscal year completed and retumed their questionnaire to Tuscan
and Company. All Commissioners had retumed the questionnaire with the
exception of Harry Kaiser. Commissioner Kaiser did not take office until
after the audit period.

c) Partners in Progress Contract- key discussion points
o The PIP contract should state exactly what PIP will do and what it

won't do.
o The Administrative Processes are a part of the contract and state what

PIP will do.

The Commissioners discussed the sharing of parking revenues with PIP
and it was agreed between the Commissioners and PIP to reduce the
contracted amount to begin sharing parking revenues from $120,000 to
$ I 10,000 and to include parking lot maintenance.

d) Meeting Dates, not on agenda
The Commissioners agreed to a Strategic Planning Workshop Meeting on
January 15, 2009 at 10 A.M. at the CEPD office.
Proposed budget hearing dates will be September 9, 2009 and September
16,2009.

The meeting adjourned at 2:20 P.M.
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2481 NW BOCA RATON BOULEVARD. BOCA RATON, FL 33431 (561) 391{102 Telephone (561) 391-9116 Facsimile
\rljeb site:

-mail:

January 8, 2009

Kathleen Rooker
Captiva Erosion Prevention District
I l5 l3 Andy Rosse Lane
P.O. Box 365
Captiva" FL 33924

Subject: Captiva Island 3-Year Monitoring Survey and Report
Scope of Work

Dear Kathv:

The scope of work (SOW) and fee proposal for the 3-Year monitoring survey and report ofthe
2006 nourishment project is enclosed for your review and approval. The SOW has been
coordinate with Lee County and includes items required by FDEP pormits for both the beach and
Blind Pass, so that duplication of effort is avoided. The Blind Pass Restoration Project
monitoring covers Gulf shoreline survey requirements similar to the beach project and additional
aerial photographs for the Blind Pass. The timing ofthis survey will be one year after last year's
monitoring survey (March), one year after last year's Corps emergency project (April) or at
completion of Blind Pass dredging (April-May), whichever is latest.

The FDEP is planning to conduct their 4-year periodic suwey of southwest Florida this year, but
as of now, Captiva Island is not included in their plans and there should be no duplication of
effort.

A copy of this Scope of Work and Fee Proposal will be provided to the FDEP for their review.

lfyou have any questions, please call me.

Sincerely,

COASTAL PLANNING & ENGINEERING, INC.

Stephen Keehn, P.E.
Senior Coastal Enginerr

COASTAL PLANNING & ENGINEERING, INC.
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January 8, 2009
Page 2

cc Vincent George, FDEP
Jim Taylol CPE
Jeffiey Andrews, PSM, CPE

COASTAL PLANNING & ENGINEERING, INC
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SCOPE OF ENGINEERING AND SURVEY Sf,R!'ICES
3-YEAR BEACH MOMTORING SI,JRVEY AIID REPORTS

CAPTIVA & SAI\IIBEL ISLANDS 2005.6 RENOURISHMENT PROJECT
January 8, 2009

Introd uction:

This scope of work will provide the survey and engineering services required to conduct the 3-
year monitoring survey and report required per the state permit (FDEP Permit No. 0200269-001-
JC) and Physical Monitoring Plan ofthe Captiva Island and Sanibel Island Beach Renourishment
Project; March 2005. All surveys and reports will be conducted in accordance with the March
2004 Bureau Monitoring Standards for Beach Erosion Control Projects. The monitoring tasks
include a beach profile survey, aerial photographs, a survey rePort, and an engineering
monitoring report. The services will include some of the monitoring requirements in support of
the Blind Pass Restorafion Project (FDEP Permit No. 02643-001-JC), so that the cost of any
duplication is avoided. The lump sum fee for the task is $89,215. The work will begin on
completion ofthe Blind Pass dredging or April 2009, whichever is late.

I. Beach and Hydrographic Survey s54,680

All work will be conducted under the direct supervision of a Florida Registered
Professional Surveyor and Mapper and in accordance to Section 01000 @each Profile
Topographic Surveying) and 01100 (Offshore Profile Surveying) of the March 2004
Bureau of Beaches and Coastal Systems Monitoring Standards lor Beach Erosion
Control Projects including field methodology and final deliverables.

Prior to the start ofthe survey a reconnaissance ofFDEP 2od order monuments will be
conducted to confirm that survey control is in place and undisturbed using Real Time
Kinematic Global Positioning System (RTK GPS). In order to achieve required
accuracy, the survey will be controlled using FDEP 2no order monuments. All
urr".*bl" 2"d and i'd order FDEP control monuments in the project area will be
located using RTK GPS.

Topographic and Hydrographic profile surveys will be collected from R83 though
Rl23 including intermediate monuments R83.5, R83.7, R84,6, Rll0.5, Rll1.5, and
Rl 12.5. Profile R84 will be run at two azimuths. hofile line R13.5 will be a new
survey line in support of Blind Pass Restoration permit requirements. Profile lines
Rl06-Rl l8 are required by both the beach and inlet permits. All data seaward of the
dune will be collected using RTK GPS technology. Upland areas inaccessible to RTK
CPS will be collected using standard differential leveling techniques. Upland
topography will extend approximately 150 feet landward of the vegetation line or
until an obstacle is encountered.

Hydrographic portions ofthe profile line will be collected from CPE's 24-foot survey
vessel equipped with RTK GPS technology and a dynamic motion sensor. Standard
hydrographic procedures will be followed including all necessary quality control



checks. In order to maintain the vessel navigation along the profile lines HYPACK
navigation software will be used. This software provides horizontal position to the

sounding data allowing real-time review of the profile data in plan view or cross

section format. FIrPACK also provides navigation to the helm to control the

deviation fiom the online azimuth. The landward limits of the hydrographic survey
will be based on a minimum of 50 feet beyond the seaward extent of the beach

profile. Profiles will extend seaward beyond the depth of closure, approximately
2,000 feet offshore. The survey results will be reduced and quality controlled in CPE
office. The survey will be conducted using NAVD 88 and Florida State Plane

Coordinate System NAD 83.

Upon completion ofthe survey and aerial photography, a certified survey report will
be prepared that compares the two-year post construction conditions with surveyed
beach conditions. The report will consist ofthe required FDEP Monitoring Standards,

which include: Beach Profile Survey Report Notes and Certificatior/Charts,
Monument lnformation Repor! Federally Compliant Metadata, xyz dat4 DEP ASCII
files, Profile Plots, Field Book Pages, and Ground Digital Photography.

II. Controlled Aerial Photography $19,724

Color aerial photography will be obtained for the Captiva Island Project between
Redfish Pass and Bowmans Beach (R83 through R123). The Blind Pass ebb shoal
complex and the dredge area within the inlet will be photograph in a similar fashion
in support of the Blind Pass Restoration Project. The aerial photographs between
R106 and Rl 18 are required by both permits. Surveyors from CPE will coordinate
ground control and targeting with the designated sub-contractor, but the sub-
contractorwillprovideRTKcontrol.Thesub.contractorwillprovid
photographs and CD-ROM controlled raster imagery files. The photogmphy will be
collected following FDEP's standards for Aerial Photography Acquisition for Beach
Erosion Control Projects (section 02000: March 2004). The aerials will be used in
the survey report described in paragraph I above. Two oblique aerial photographs of
Blind Pass will be taken from to duplicate historic photograph views ofthe region.

Itr. One.Year Engineering Monitoring Report: $14,81I

An engineering monitoring report will be prepared containing survey monitoring
results compared to the pre- and post-construction conditions. The changes in
shoreline width, beach sand volume placed and remaining and other pertinent beach
characteristics will be described and illustrated in tables and figures. The report will
summarize and discuss the data, the performance of the beach fill project, and
identi$ erosion and accretion pattems within the monitored area. In addition, the
report will include a comparative review of project performance to expectations and
identification of impacts attributable to the project and recent storms. Appendices
will include plots of survey profiles and graphical representations of volumetric and
shoreline position changes for the monitoring area. Results will be analyzed for
pattems, trends, or changes between arurual surveys and cumulatively since project
construction. Results ofthe survey and engineering report will be presented at a time

13
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and place determined by CEPD. The report will not cover the post-consauction
requirements for the Blind Pass Restoration Project, although its benefit to the
Captiva and Sanibel Island Renourishment Project will be described.

F:Wlarketing\_Proposa.ls\Lee\Captiva\2009 survey\ 3-year B€ach Monitoring Suryey and Report Captiva & Sanib€l
120808.doc



6A! lt
008

az/
9Zl'6t

0t
0s
08
0'9t

s!ldEloloqd t?uevasuadx

lo
loq

Iqder6010qd leU

00 001

00 06

JoIaNnS 13alord

.toIaruns

09e r

ta9
agt a

aa, z

000 r

azt z
80?'0t

00 98

00 8r.

00 06

00 001

00 001

00 qtL

0 9r
08
0ta
0rz
0 0r
0 9r
0'90t

.role.rado oov3
uercruqcel IaArns

ro,(aArnS

lo^a^lnS l?elold
ioleJado ov3 roruas

radderl E

I

Joqel
roqe'l
Joqe'l

Joqe-l

roqe'l
roqe'l

Eulyod"U , uollcnpau
ce !-

6er

96t
ALE Z

08s

00t
anz'e
308 Z

zts'lt

00 092

00 e9

00912
00 s9L

00 061

00Itr
00 001

00 06

00 81

0e
0e
00
0e

ov
o,
09s
09e
0'09

Lualsls

rala! l Arcoten
rolesuaduJoc

razilr 6ro/a ralaL!or.lle j
(raaie^ud

radde!! ?
roIa^JnS lcaloJd

Jo,(e^]nS

uercruq3el la^lns

asuadxf
asuadxf
asuedxl
asuadxf
asuedxS

JOqe'l

roqel
roqe'l
)

IorFx(l
09t
9Z

0e

96r

98r'I

00' 9
o9-19

266 
' 299'5t

00 s.a

090
00 0r
00 99

00 96t
00 901

00 00r
00 06

00 81

eauelnsul
aOealrfl

eraLueC letr6rC
aprL/po8/poduI/la^a-l

(3i/!tt

3'lCrHfn
lola^JnS lcaford

Jo,(aArnS

uercruq?41tra^JnS
I

asuad13
asuadx3
esuedxf
asuadxl
asuadx3
esuedxl

Joqel
roqe'l

Joqel
odof

09
009
0e
00
00
0e
019
019
019
0'z6t

008 z

frLZ
009

919

toz'6

.ro,{orunS }caloJd
roIarunS

ueEruqcal,{arunS
(esn peor OMZ) )pnrl

slloJ.

6ur6po'l

sleahl

I

0ga
osz
082
0 000 L

0!
09
0 9r
0't8

Joqe'l

JOqel

roqe'l
bsuadx3

esuadxf
osuadE
asuedxf

leAsJl ,9 UO4e'Z![qOl[

00 001

00 06

00 91

090

9tz'680 299

azL

09r L

089

008

t88'€

Joqe-l

Joqe-l

roqe-l

uolle4s!r

uelcruqoa-L Ia^.lnS
Jotra^.rnS

raddehl ?
laautOul

.rotra^rnS lcelo.rd

loq
JOq

9t

08
OB

08
0t
08
0'90

urJolruoW lEnuuv 6002 E

8llun
,arnoH

8:[no3tu
adr(.t laE4uoc

o no3a8
alBu

6uflt!s
rlsEl

,adif ilt^o.v

00 g-1

00 06

00 Irr
00 Irr
00 00r



00 89

00 00r
00 Itt
00 96

00 9rz
00 Irr

aLt
atz
09

o vt"

0t
o?z
0'8tt

JOq

toq
loq
loq

UodaU 6ulJo uo$l 6uuaaul

062
0e0L

lo 99t L

0ro z
009

9 t7.

08r E

tl8'tt' sllun
FrnoH adll )lsPr

eirrros€u 'adtr16t^8av
Iodou 6u!raau!6u3 pue 

^a^rns 
6upouuo l rt3?s8 rEe^-8 OdiC 600z

laP4uoc
g:Dnoaau"lsu 8ullE

9t

lecuelc
rolerado OoVC

Jo,(a^JnS lca[oJd
raddent B
raaur6uj

raeur6uj ledDUud
.reeur6u3



11

g*,a, .%"*/J 0*,a"2. -qg
MEMORANDUM

Board of Commissioners
Captiva Erosion Prevention District

Nancy E. Stroud
Christine P. Tatum
Lewis, Stroud & Deutsch, P.L

RE: Update on Liability lssues

DATE, December 22,zOOa

'1. State Tort Liabilitv Generallv.

It is our understanding that the District currently maintains general liability

insurance which, in conjunction with the statutory safeguards enacted by Florida

Legislature, provides a significant level of protection from claims against both the

District and the individual Commissioners for claims based on negligence. lt would be

advisable to review the coverage provided by the current insurer, as there is insurance

available particularly designed to provide coverage for government agencies.
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TO:

FROM:

You have asked us to provide the Board with an update on the potential liability

of CEPD Commissioners and the desirability of obtaining additional insurance coverage.

As public officials, the individual members of the Board have the potential for liability

exposure for certain actions that they may take. The two most common areas of liability

are tort (negligence) actions and Civil Right actions. Each has separate liability

implications, and are addressed below.



The Captiva Erosion Prevention District Board is a public body which is subject to

the protections of Section 768.28, Florida Statutes. ln accordance with section' 13,

Article X of the Florida Constitution, Section 768.28, Florida Statutes waives sovereign

immunity for the state and its agencies and subdivisions to the extent specified therein,

meaning that those agencies can be subject to tort claims. However, monetary

limitations on judgments against the state or its agencies and subdivisions are limited as

prescribed in the statute. ln addition to the monetary limits of $100,000 per occunence

imposed on judgments against the Board, the statute also shields individual

Commissioners and employees of the Board.

Section 768.28(9)(a), Florida Statutes, specifically provides:

"No officer, employee, or agent of the state or of any of its subdivisions
shall be held personally liable in tort or named as a party defendant in any
action for any injury or damage suffered as a result of any act, event, or
omission of action in the scope of her or his employment or function,
unless such officer, employee, or agent acted in bad faith or with
malicious purpose or in a manner exhibiting wanton and willful disregard
of human rights, safety, or property."

As a practical matter, if a Complaint is filed in Court naming both the CEPD and

individual Commissioners, an attorney will most likely be appointed by the insurance

company to represent the CEPD, and that attorney will have the opportunity at an early

stage of the litigation to have the individuals dismissed based on their protections under

Section 768.28(9)(a), Florida Statutes, set forth above.

Section 1 1 1.28(9)(a), Florida Statutes authorizes an agency to provide an

attorney to defend any civil action arising from a complaint for damages or injury

suffered as a result of any act or omission of action of any of its officers, employees, or

agents for an act or omission arising out of and in the scope of his or her employment or
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function, unless, in the case of a tort action, the officer, employee, or agent acted in bad

faith, with malicious purpose, or in a manner exhibiting wanton and willful disregard of

human rights, safety. Additionally, in certain circumstances when a public official is

sued in an individual capacity, he or she may choose to obtain an attorney at their own

expense to represent them in the matter. Florida law also provides protection for

elected officials in such circumstances, as Florida courts have long recognized that

public officials are entitled to reimbursement for legal representation at public expense

to defend themselves against litigation arising from the performance of their official

duties while serving a public purpose. For public officials to be entitled to representation

at public expense, the litigation must ('1) arise out of or in connection with the

performance of their official duties and (2) serve a public purpose.

2. Federal Civil Riqhts Claims

Government employees and officers may be sued in their official and individual

capacity for civil rights violations, but are protected to a great extent by the defense of

qualified immunity. Under the doctrine of "qualified immunity," a government official

performing a discretionary function is shielded from liability unless it can be proved that

the official's conduct violated clearly established statutory or constitutional rights. The

purpose of this immunity is to allow government officials to carry out their discretionary

duties without the fear of personal liability or harassing liilgation, "protecting from suit all

but the plainly incompetent or one who is knowingly violating the Federal law." Lee v.

Fenaro,284F.3d 1188, 1194(11d'Cir.2002). Pursuant to well-established case law in

the federal courts in Florida, qualified immunity is the rule rather than the exception.
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It would be unusual for a General Liability policy to provide coverage for Federal

Civil Rights claims, although it is possible to obtain Public Officials Errors and

Omissions coverage as a rider to certain General Liability policies. Public Officials

Enors and Omissions insurance provides coverage for liability resulting from enors or

omissions in the performance of professional duties, and will generally provide coverage

against Civil Rights claims. This type of insurance may also be refened to as the

govemment form of "directors and officers' liability insurance.

3. lntentional Acts

As discussed above, there are several safeguards providing protection for

government officials in the State of Florida, including insurance and statutory limitations

on liability. You will note that all of the protections are based upon acts performed by an

official in the course of his duties. There is no coverage available which provides

coverage for the intentional, willful or malicious acts of any govemment official. Please

note that this would be an extremely unusual circumstance, as the vast majority of

actions taken by public officials are clearly done "within the scope" of their office.

Conclusion: lt would be advisable for the District to review the coverage provided by

the current insurance provider and to consider acquiring Public Officials Errors and

Omissions coverage, if none cunently is provided. lt would also be advisable for the

CEPD to adopt a resolution or procedure which clarifies when the district will obtain

counsel for individual commissioners, and the process for payment or reimbursement of

4
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any fees incurred. Attached are copies of such a policy and also a municipal ordinance

to the same effect, which can serve as a reference for your consideration.

9.,* 7a-.Sg 9*,a"2 .q-g
5



DIRECTORS AND
OFFICERS LIABILITY:

Great American lasurance Company
A XIII (Source: A.M. Best)

September 1, zoo8 to September r, zoog

This coverage agreement provides protection for the dtectors and/or officers of
the insured corporation against claius resulting from alleged breach of duty,
negligence, error or omission while acting in their capacities as directors and/or
officers.

This coverage agreement will reimburse the insured corporation after its
indemnification of its dtectors and officers because of claims made against the
directors and officers for alleged breach of duty, neglige[ce, error or omission.

The Employee Retirement Income Security Act of 1974 imposes personal
liability on Fiduciaries of employee welfare plans for acts of mismanagement or
errors in iudgment. This policy wiil pay on your behalf all sums you becorne
legally obligated to pay as a result of any Wrongful Act. Wrongful Act means a

breach of fiduciary duty, including negligence, by you in the discharge of duties
as respects Trusts or Employee Benefit Plans-

Employment Practices Liabfity covers "employment practices,' generally
defined to indude sexual harassment, discrimination and wrongirl termination.
Coverage is usually extended to failure to promote, breach of conuact,

retaliation and deprivation of a career opportunity-

Separate Limits:
Option 4: rl,ooo,ooo per Claim and in the aggregate for D&O

sr,ooo,ooo per Claim and in the aggregate for EPL
Option 5: sz,ooo,ooo per Claim and in the aggregate for D&O

sz,ooo,ooo per Claim and in the aggregate for EPL
Option 6: s3,ooo,ooo per Claim and in the aggregate for D&O

s3,ooo,ooo per Claim and in the aggregate for EPL

sro,ooo Each Claim

This is a "claims made" poliry and covers only those claims occurring eld
reported during the current poliry year. lf the carrier terminates or nonrenews
coverage, an extended claim reporting provision may be available. Ifyou
terminate coverage, steps must be talen to arrange coverage for claims reported
after policy expiration.

One year at 4oolo of the premium on a bilatera.l basis
Date of Inception

CORPORATE
INDEMNIFICATION:

FIDUCIARY
COVERAGE:

EMPLOYMENT
PRACTICES LIABILITY:

UMIT OF CO\rERAGE

DEDUCTIBLES:

IMPORTANT:

DISCOVERY:
RETRO DATE;

Ploase rEbr to the poticy cofit-ad for specifc Erms. condilions, timitatbrlg and etdusitrls.

=
\lagErcr\ira
L\sER{}.g,E SERYTCES

INSURANCE CARRIE&
CARRIER RATINGI
POUCYTERM:

Shared Limits:
Option 1: sr,ooo,ooo per Claim and in tle aggregate for D&O/EPL
Option z: sz,ooo,ooo per Claim and in the aggregate for D&O/EPL
Option 3: s3,ooo,ooo per Claim and in the aggregate for D&OpPL



Optiou r: s3,oro-oo + applicable Florida Hurricane and FIGA surcharges

Optiou z: s65r5-oo + applicable Florida Hurricane and FIGA surcharges

Optioo 3: s5,87o.oo r applicable Florida Hurricane and FIGA surcharges

Option 4 s3465.oo + applicable Florida Hurricane and FIGA surcharges

Option 5: s5,z7o-oo + applicable Florida Hurricane and FIGA surcharges

Option 6: s6,565-oo + applicable Florida Hr.rrricane and FIGA surcharges

Additioua.l Coverage Option:
A shared Fiduciary limit is available for an additional premium of zoY" of the premium selected

Pleaso rder to the policy co.ltract for spectfic lerm3, conditbns, limitetirE and erdustofls_

=
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325.000 retentlon
$1M - 62,86s
$2M - $4,29s
$3M - $s,585
$1M/$1M - $3,295
$2Ml92M - $s,010
$sMis3M - $6.245

150.000 !E@!!i!t!
$1M - $2.700
$2M - $4.045
$3M - 95,260
$1tuU$1M - S3,100
s2M/$2M - $4,720
s3M/$3M - $5,880
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1 of 468

anawgts Inbor x

xathieen Roaker

j.son.rcx@wachovia.com

jason.fox@wachovia.com

iason.tox@wachovia.com

lor

Kalhy-

Please see below for the revised premiums bas€d on lhe higher retentioas...

Jan I (3 days sgo)

Jan I (3 deys eoo)

Jen I (3 dlys a9o)

J.n I (2 daF ago)

Jan I (2 d3F to)

t0:04 AM (35 minubs aqp)
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Nam6d tl LnsuEnca llabsital
G6l a Fre€ lnsurancs OuoisOnlin€

Rslmsp€cijve 6nd F\ospsdlvs Audrl
100% claims audit6d, FoB &

EaO Qtlolss rld AdviF br lh€
Rod Edrt6 Prc'larbnd

E A O 1o. lnd6pdd6nl tife Ag€nts.
lmodlialo P.ooa ol Cov€Gg€

Cd € QUd( Cluob m ,o, E&Ol
F... R6.t E3t b B&r artti..

MkileGl Mulllns
Mi$rl. VV.Cey
Mika Mdling
myc.pdT
Rita Donal&on
Rob€n G€y
CEPD
Dorb Holzhcimcr
Nlcollo Marlrlianni
R6o. MMll.

I look blN,ard b telkjng b yqr labI bday.

Thanks.
Jason R. Fox, CIC
Assistant Vice P.esident
\ fachovia lnsurance Services
Direct Dial: (813) 636 5366
Fax: (813) 282 1020
Email:
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